COUNCII, ON COURT PROCEDURES

Minutes of Meeting of February 8, 1992

State Capitol, Room 350

Salen,

Present: Richard L. Barron Jdohn V. Kelly
Susan G. Bischoff Richard T. Kropp
William D. Cramer "Winfrid K.F¥. Liepe
Bruce C. Hamlin Robert B. McConville
Lafayette Harter Michael V. Phillips
Maury Holland Charles A. Sams
Bernard Jolles Janice M. Stewart
Henry Kantor

Excused: Richard C. Bemis R.L. Marceau
Paul J. DeMuniz William C. Snouffer
Susan Graber Elizabeth Welch

Absent: John E. Hart

Lee Johnson .

(Also present were Attorneys Phil Goldsmith, Dennis Hubel
and Jim Vick. Gilma Henthorne was also present.)

The meeting was called to order by Chair Henry Kantor at
9:30 a.nm.

The Chair announced that the meeting was an advertised
public meeting and invited those members of the public present to
make any statements they wished to make during the meeting.

The Chair stated that Fred Merrill was at the Mayo Clinic in
Rochester, Minnesota attending to health problems. He said that
flowers had been sent to Fred, expressing very best wishes from
all the Council members.

Agenda Item No. 1: Approval of minutes of meeting held
December 14, 1991. The minutes of the meeting held December 14,
1991 were unanimously adopted.

Agenda Item No. 2: Oaths for depositions by telephone
{subcommittee report -~ Mike Phillips and Bruce Hamlin; letters
from Kathryn Augustson and Stephen Thompson; see pages 1 and 2 of
Executive Director's January 27, 1992 memorandum). Mike Phillips
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explained that at the last meeting a proposal to amend subsection
39 €C(7) had been discussed and concerns had been raised by
Council members. The subcommittee, after discussion with Kathryn
Augustson of the OSB Procedure and Practice Committee, is now
suggesting the amendments to ORCP 39 C(7) and G(1l) set out on
pages 1 and 2 of the Executive Director's January 27, 1992
memorandum. A motion was made and seconded to adopt those
proposed amendments. A lengthy discussion followed.

Bernie Jolles questioned the meaning of the language
contained in the last sentence of proposed C(7) (b) which said:

"If the place where the deponent is to answer
questions is located outside this state,
motions to terminate or limit examination
under section E of this rule may only be made
to the court in the state in which the action
is pending and other applications for orders,
subpoenas, and sanctions may be made to the
court in the state in which the action is
pending or a court of general jurisdiction in
the county of the state where the deposition
is being taken."”

Bernie Jolles thought this dealt with a situation where an action
is pending in Oregon and a deponent located in a foreign
Jurisdiction is being deposed. He suggested that, in the second
from the last line above, the words "deposition is being taken"
be deleted and the words "where the deponent is located" be
substituted, Several other suggestions were made by Council
members.

The Chair stated that he thought the intent of the last
sentence of C(7) (b) should be clarified.

Janice Stewart stated she had a problem with reference to
"county" in the last sentence of C(7)(b) since some states do not
have counties. A suggestion was made that the wording should be
"a court of general jurisdiction of the state where the
deposition is being taken'. Janice Stewart said it was still
unclear where the deposition is being taken and that it could be
where you are asking the questions or where the gquestions are
being answered. It was pointed out that in the fourth sentence
of C(7)(b) at the bottom of page 1, it states: "For the purposes
of this rule ... depositions taken by telephone are taken at the
place where the deponent is ...". Judge Liepe suggested that the
language prefacing the last sentence of C(7) (b) could read, "“If
the deponent is located outside this state, ..." Janice Stewart
suggested that "where the deponent is located" could be
substituted for "where the deposition is being taken" at the end
of the last sentence of C(7)(b). The Chair suggested that, to
track the preceding sentence, the language "If the place of
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examination is outside the state" could be substituted for the
proposed language in the last sentence of C(?)(b).

Judge Kelly wondered whether there really was an issue
regarding out-of-state depositions by telephone. PBruce Hamlin
explained that the rule as written requires a court order to
conduct one. Bruce said the proposed rule makes it clear that
parties can informally take an out-of-state deposition by
telephone and tells the court reporters that it is all right to
administer an cath over the telephone.

The Chair asked for comments regarding the first three
sentences of C(7)(b). Judge Kelly felt that the third sentence
of C(7)(b) repeated what is said in the first two sentences of
C(7)(b). After further discussion, a motion was made and
seconded to delete the third sentence from 39 C(7)(b). The
motion passed unanimously.

The Chair asked for comments regarding whether the fourth
sentence of C(7) (b) was needed since it is a definitional
sentence. A motion was made and seconded to delete the fourth
and fifth sentences from C(7)(b). Judge Liepe pointed out that
it had been felt necessary to incorporate some languade from the
federal rule to address matters not addressed by the Oregon rule.
Mike Phillips said the subcommittee wanted to try to give
directions to the judges as to what they could rule upon, and
Janice Stewart agreed that there needed to be some basis for
rulings in Oregon. A vote was taken on the motion to delete the
fourth and fifth sentences; the motion failed with 4 in favor and
9 opposed.

A motion was made and seconded to delete the words "in the
county" from the second to the last line of the fifth sentence in
C(7)(b). The motion passed unanimously.

Janice Stewart suggested amending the end of the fourth
sentence so that it would say "where the deponent is located®
instead of "where the deponent is to answer questions propounded
to the deponent" and, at the beginning of the fifth sentence, she
suggested saying "If the deponent is located" instead of "If the
place where the deponent is to answer questions is located ...".
A motion was made and seconded to adopt that language. Further
discussion followed. Judge Liepe suggested amending the fourth
sentence by saying "... place of the examination under Rule 55
F(2) is deemed to be the place where the deponent is located at
the time of the deposition." Bill Cramer suggested deleting the
language at the beginning of the fifth sentence, "If the place
where the deponent is to answer questions is located outside this
state” and begin the sentence with "Motions to terminate ..."

The Chair suggested that the subcommittee take another look
at the draft, in particular, the fourth and fifth sentences of

3



C(7)(b), and perhaps find a way of shortening them up. The
Chair, referring to the language in C{7)(a), questioned whether a
stipulation would be limited to the parties and whether there
should be a concern about a witness needing to stipulate. Bruce
Hamlin said he thought it was intended to apply to a stipulation
of the parties, A discussion followed and it was suggested the
last sentence of C(7)(a) was not needed. A motion was made and
seconded to delete the last sentence of C(7)(a); the motion
passed unanimously.

The Chair asked if there were further comments regarding the
motion as modified to adopt both C(7)(a), except the last
sentence, and the first two sentences of C(7){b). The last two
sentences are to be redrafted and submitted for consideration at
the next meeting. Attorney Jim Vick expressed concern that
someone might forget to put a stipulation on the record, which
would present problems at trial; he thought there should be
language that would address that issue. The Chair asked the
subcommittee to try to come up with some language.

A motion was made, seconded, and unanimously passed to table
the motion to adopt 39 C(7)(a) and 39 C(7)(b) until the Council
could consider the subcommittee's redraft of the proposed
anendments.

Agenda Item No. 3: Exclusion of witnesses at depositions
(Janice stewart). Janice Stewart said the draft set out on page
4 of the Executive Director's memorandum specified those who
could be present at depositions and that unless the court orders
otherwise, only those people may be present. She said subsection
(1), which states that attorneys can always be present during
deposition, was not taken out of ORE 615 but that subsections (2)
and (3) were taken out of ORE 615. A discussion followed.

Judge Liepe wondered whether an expert whose deposition was
next could listen in on a deposition; Janice Stewart said that a
court order would have to be obtained or the parties would have
to agree to it. Bernie Jolles wondered whether the witness would
be able to have an attorney present. Janice Stewart suggested
including language specifying "attorneys of any of the parties or
the deponent®.

The Chair suggested, to be consistent with the Council's
appreoach in other rules, prefacing the second sentence of the
draft with, "Unless the parties stipulate or the court orders
otherwise," rather than "Unless the court orders otherwise,".
Janice Stewart agreed to make that change also.

The Chair pointed out that ORE 615 has two categories which
the proposed amendment to 39 D does not contain: a victim in a
criminal case and a person whose presence is shown by the party
to be essential to the presentation of the parties' cause, which

4



would include expert witnesses and representatives of non-natural
persons. He asked whether the intent was that one cannot bring

" an expert or a second corporate representative without either the
partiest stipulation or a court order. Janice Stewart said the
thought was that it was better not to have that specified in the
rule and to leave it up to the parties to stipulate or the court
to order otherwise. Judge Liepe wondered which would be the
better approach: to say a court order is needed to exclude
witnesses or that a court order is needed to let them be there,
Janice Stewart stated the reason the rule was brought to the
Council's attention was the problem currently with the court's
authority under the rule that limits depositions. Mike Phillips
felt that to have a rule which automatically excluded everyone
from a deposition except a limited number of people went far
beyond the initial concerns. Bernie Jolles stated that another
issue had been ralsed and that was the intimidation question.
Judge Kelly wondered whether or not legal assistants would be
allowed to attend a deposition. Further discussion followed.

Attorney Dennis Hubel, speaking on behalf of the 0SB
Procedure & Practice Committee, stated he thought the amendment
to ORCP 39 D as drafted provides a mechanism to limit it to a
corporate representative and that would need interpretation if
someone wanted to press the issue. He was in favor of leaving it
up to the judge to decide how many corporate representatives
could attend a deposition.

Judge Barron suggested that the word "exclusion" be added so
that the first sentence would be prefaced by: "Examination,
cross—-examination and exclusion of witnesses may proceed ...".

The Chair asked whether the intent of the draft was to
exclude the remainder of existing Rule 39 D. Janice Stewart
stated that was not the intent and that perhaps it would be
better to break the rule up into subsections.

Judge Barron raised another point: definition of parties.
He wondered whether beneficiaries in a wrongful death action
would be allowed to be present at a deposition.

The Council discussed whether adding the word "exclusion®
would accomplish the intent of the amendment. Janice Stewart
said the problem was that ORE 615 is taken directly from the
federal rule and that there are federal cases that go both ways
as to whether that rule applies to depositions. Bruce Hamlin
said that if the concern was that by just adding the word
"exclusion"” tc the first sentence of 39 D does not make it clear
that the court has the power, a single sentence after the first
sentence of existing 39 D could be added: "At the request of a
party or a witness, the court may order persons excluded from the
deposition." '



The Chair asked for comments on the proposed language,
"Examination, cross—-examination, and exclusion of witnesses may
proceed in the manner as permitted by trial," and adding the
existing language in 39 D., with perhaps a reference back to Rule
36 C(5) to take care of the intimidation problem. Janice Stewart
stated it would mean that you are only going to be excluding
people who are witnesses and then the issue would be who are
witnesses; she thought it would be a problem to simply refer to
ORE 615 because it is not always clear at deposition who will be
a witness at trial.

A motion was made and seconded to add the following language
following the first sentence of existing 39 D: "At the request
of a party or a witness, the court may order persons excluded
from the deposition." A discussion followed regarding whether
" the sentence should be prefaced with "Upon motion". Maury
Holland said he thought that people on all sides of a case want
to have stated in the rule the category of people who will be
present at deposition. Janice Stewart wanted to make sure that
the amendment would not merely incorporate Rule 36 C, i.e. that
it should be brocader than Rule 36 C.

A vote was taken on Bruce Hamlin's motion to add the
following sentence after the first sentence of existing 39 D: At
the request of a party or a witness, the court may order persons
excluded from the deposition." The motion passed with 10 in
favor and 3 opposed. Judge McConville said he was in favor of
establishing categories and that was why he voted against the
motion.

Agenda Item No. 4: Limiting secrecy in personal injury
‘actions (John Hart). The Chair stated that John Hart had asked
him to report that representatives of both the OADC and OTLA had
been meeting and discussing a proposal which they hoped to
present to the Council at its March meeting. The Chair
understood that the discussions were along the lines of the bill
which had been presented to the legislature during the last
session with some changes. No comments were made, and the Chair
said it would be placed on the agenda for the next meeting.

Agenda Item No. 5: Class actions (subcommittee report -
Janice Stewart). A letter from Attorney Phil Goldsmith dated
February 7, 1992 had been distributed at the meeting and is
attached to these minutes. The letter presents a summary of the
proposed changes to ORCP 32 which had been prepared by the
Committee to Reform Oregon's Class Action Rule.

Janice Stewart said the subcommittee had conferred by phone
the week before; they thought Mr. Goldsmith had made a very fine
presentation. She said Mr. Goldsmith believed that the proposals
he was making are not the same as those that created obstacles
ten years ago when the rule was enacted. Considering the other
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projects which the Council is presently pursuing, Janice Stewart
asked for the Council's direction as to whether the subcommittee
should spend the time on it now in order to get it done in time
for the 1993 legislative session. Maury Holland said he thought
that if the subcommittee went forward with studying the proposals
now, it would pre-empt the Council from pursuing any other
significant large issue. Mike Phillips agreed that it is one of
three potentially time-~consuming matters before the Council and
thought it should be dealt with by the Council. He felt that the
Council should prioritize the matters under consideration.

Phil Goldsmith summarized the proposed changes to ORCP 32
set out in his February 7, 1992 letter (attached to these
minutes).

The Chair stated that if action is not taken by the Council
during this biennium, there will be class action activity in the
legislature. Since the Council has requested that proposals be
presented to it first in advance of going to the legislature, the
Council has an obligation to consider the class action proposals.
He said that, unless the Council felt differently, he would like
to vest the subcommittee with the power to take testimony =-- by
written submission or by telephone -~ to present to the Council.
There was no opposition.

Agenda Item No. 6: Administrative subpoenas and hospital
records (Executive Director's memorandum, page 5). A memorandum
dated January 28, 1992 from Karen Creason had been distributed at
the meeting and is also attached to these minutes. It was the
consensus that consideration of this agenda item should be
deferred until all Council members had an opportunity to review
Ms. Creason's memorandum. The Chair suggested placing it on the
agenda for the March meeting,

' Agenda Item No. 7: Costs = copying of public records
(Executive Director's memorandum, page 7). After discussion, a
motion was made and seconded to adopt the language amending ORCP
68 A{2) set out on page 7 of the Executive Director's memorandum.
After further discussion, a motion was made and seconded to
modify the previous motion to delete the words “pursuant to ORS
40.570 (Oregon Evidence Code, Rule 1005)%". The motion passed
unanimously.

Agenda Item No. 8: OR8S sections limiting ORCP 7 E
(Executive Director's memorandum, page 8). The Executive
Director did a computer search to see how many ORS sections
changed the limits on who may serve summons found in ORCP 7 E,
and found that the only ORS section that modifies ORCP 7 E is ORS
180.260, which allows employees of the Department of Justice to
serve summons and process in cases in which the State is
interested. A motion was made and seconded toc adopt the
additional language ",except as provided in ORS 180.260", in ORCP
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7 E. The motion passed unanimously.

Agenda Item No. 9: Summons warning (Judge Welch). The
Chair reminded the Council that at one of the Council's earlier
meetings there was a discussion on whether to amend the rule
which dictates what language is contained in a summons. The
Chair stated it would be placed on the agenda for the March
meeting.

NEW BUSINESS

The Council discussed the December 19, 1991 letter from Hugh
Collins proposing a change to Rule 54 A(1l) (letter attached to
Executive Director's memorandum). The Chair stated Mr. Collins
had identified the problem concerning plaintiffs who file amended
complaints and then drop defendants in their amended complaint.
After discussion, the Council decided that it would take no
action.

The Council next briefly discussed Ron Bailey's January 7,
1992 letter (also attached to the memorandum) regarding six-
person juries. The Chair stated that Ron Marceau had been
spearheading this issue for the Council and that Ron Marceau was
making arrangements to have at least two judges speak before the
Council on the subject. The Chair also said that the Chief
Justice had asked for an opportunity to make a presentation on
the issue. The Chair thought the six-person jury issue should be
placed on the Council's March agenda.

The meeting adjourned at 11:45 a.m.

Recorder:

Gilma J. Henthorne
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January 27, 1992

§
MEMOR NDUM

TOf MEMBERS, COUNCIL ON COURT PROCEDURES
FROM: Fred Merrill, Executive Director
RE: Agenda items for February 8, 1992 Council meeting

The following are some tentative drafts and discussion
relating to items on the agenda for the February meeting (listed
by agenda number):

2. Oaths for depositions by telephone:

After discussion with Kathy Augustson from the State Bar
Procedure and Practice Committee, the subcommittee on oaths for
depositions by telephone suggests the following amendments to
ORCP 39 C(7) and G(1):

ORCP 39 C(7) Depositions by telephone.

C(7)(a}) The parties may agree by stipulation or [T]the
court may upon motion order that testimony at a deposition

be taken by telephone{,]. [in which event] If testimony at a
deposition is taken by telephone pursuant to court order,
the order shall designate the conditions of taking
testimony, the manner of recording the deposition, and may
include other provisions to assure that the recorded
testimony will be accurate and trustworthy. If testimony at

a_deposition is taken by telephone pursuant to stipulation
between the parties, such stipulation shall be made a_part
of the record by the party taking the deposition.
Acceptance of a stipulation as provided in this subsection
constitutes a waiver of anv objection to the taking of a
deposition by telephone.

C{7)(b) The ocath or affirmation may be administered by
an officer or person authorized to administer oaths as
provided in Rules 38 A or 38 B, The oath or affirmation may
be administered to the deponent, either in the presence of

ithe person administering the oath or over the telephone, at
the election of the party taking the deposition. If the
deponent is not physically in the presence of the officer or
person administering the oath, the oath shall have the game
force and effect as _if the deponent were physically present

before the officer. For purposes of this rule, for
determining the place of examination under Rule 55 F(2), for
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securing attendance of a deponent under Rules 38 B and 55
C{1), or relating to motions for sanctions for failure to be
sworn or answer questions at a deposition under Rules 46
A1) and 46 B(1), depositions taken by telephone are taken
at the place where the deponent is to answer guestions
propounded to the deponent. If the place where the deponent

is to answer guestions is located outside this state,
motions to terminate or limit examination under section E of

this rule may only be made to the court in the state in
which the action is pending and other applications for
orders, subpoenas, and sanctions may be made to the court in
the state in which the action is pending or a court of
general ijurisdiction in the county of the state where the
deposition is being taken.

ORCP 39 G(1) Certification. When a deposition is
stenographically taken, the stenographic reporter shall
certify, under oath, on the transcript that the witness was
duly sworn [in the reporter's presence] and that the
transcript is a true record of the testimony given by the
witness.

This redraft of ORCP 39, approved by the subcommittee,
relating to depositions by telephone, attempts to incorporate
suggestions from the State Bar Procedure and Practice Conmmittee
and made by Council members at the last meeting.

Paragraph 39 C(7) (a) was suggested by the Procedure and
Practice Committee and relates to stipulations for depositions by
telephone. We changed the language in paragraph C(7) (a) to
provide that the party taking the deposition, not the person
administering the oath, has the responsibility of getting the
stipulation in the record. This is more consistent with the
overall approach of Rule 39. We also changed the words
"telephonic transmission of testimony" to "taking of a deposition
by telephone". The subcommittee also changed the proposed
language to make clear that the stipulation in the record need
not cover all of the details relating to taking the deposition.

Paragraph 39 C(7)(b) deals with three questions: (1) who can
administer the oath for a deposition by telephone? (2) physically
how is that accomplished? and, (3) for purposes of compelling
attendance and participation of a non-party witness, where is the
deposition being taken?

on the first question, the description of who could take the
deposition in the first draft did not clearly mesh with ORCP 38.
The first sentence of this draft says that, at the option of the
person taking the deposition, the cath may be administered either
under ORCP 38 A or 38 B. In other words, when the deponent is
physically outside this state, for purposes of administering the
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oath, the person taking the deposition -can treat the deposition
as one taken either in this state or outside the state. The
second seéntence addresses the second question and says that the
deponent may or may not be in the physical presence of the
deponent. The third sentence of the paragraph makes clear that
lack of physical presence does not change the validity of the
oath.

The last two sentences of the paragraph deal with the
question of location of the deposition in terms of: (a) what
limitations are there on travel by the deponent and (b) what
court must be used to compel attendance or participation in the
deposition?

Relating to travel by the deponent, the draft contains the
same limit as any deposition taken outside the state. A non-
party foreign deponent can only be forced to appear where he or
she is served with a subpoena or where the court orders.

The draft follows the federal rule and, for a foreign non-
party witness, says that a court in the state where the deponent
is located may issue the subpoena, order participation, and issue
sanctions for non-appearance and non-participation. As a
practical matter this is the only possible approach. The Oregon
Court, where the case is pending, cannot issue a subpoena or an
order to a non-party witness that has a binding effect outside
the state. Only a court in the state where the deponent is
located can effectively order the deponent to testify and punish
a deponent for failure to testify. This assumes cooperation of
the foreign court either through the Uniform Foreign Deposition
Act or comity in response to a commission or a letter rogatory
(covered by ORCP 38 B).

For purposes of an order limiting the deposition, however,
the rule differs from the federal rule and limits such orders to
the Oregon court where the case is pending. This is more
convenient for the local party taking the deposition and avoids
having a foreign court, unfamiliar with Oregon practice, rule
upon the availability of discovery in a case pending in Oregon.
It could subject the deponent or other objecting party to the
burden of traveling to a foreign court.

The last sentence of the proposed paragraph also deals with
the proper foreign court to be used. ORCP 46 and 55 use language
more appropriate for depositions being taken in another county in
Oregon rather than outside the state. They refer to sanctions
and orders by circuit and district courts in the county were the
deposition is being taken. Courts in other jurisdictions will
have different names and jurisdiction than Oregon Circuit and
District Courts. All states have at least one court of general
jurisdiction, which would be similar to an Oregon Circuit Court.



The draft does not deal with one problem discussed at the
meeting and that is the reliability of an cath administered over
the telephone. It could be argued that the person administering
the cath should be in the physical presence of the witness to
make the witness recognize the importance of the testimony and
truthfulness. It could also be argued that, if the person
administering the oath cannot observe the demeanor of the witness
and secure identification, there is no guarantee that the person
testifying is actually the person sought to be deposed. The
Council members were, however, adamant that they wanted a
procedure that would allow a local court reporter to administer
the oath by telephone. As a practical matter, the ceremonial
effect of the presence of the person administering the oath is
probably overstated. As for identity of the witness, the person
taking the deposition, or anyone who might wish to use it for any
purpose, would have the burden of suggesting identification
procedures that would assure proper identification of the
deponent.

3. Exclusion of witnesses at depositions

After discussion with Janice Stewart, we suggest the
following as a redraft of ORCP 39 D. This draft attempts to
control presence of witnesses at depositions in light of the
concerns expressed by the Council at the last meeting:

ORCP 39 D. Examination and cross-examination; record of
examination; oath; objections. Examination and cross-
examination of witnesses may proceed as permitted at the
trial under the provisions of the Oregon Evidence Code.
Unless the court orders otherwise, only the following
perscons may be present during the deposition: (1) attorneys
representing the parties, (2) any party who is a natural
person, and (3) an officer or employee of a party which is
not a natural person desighated as its representative by its
attorney.

The existing rule says that examination and cross-
examination may proceed as at trial. This draft refers to the
Oregon Evidence Code. The Oregon Evidence Code is defined in ORS
40.010.

The draft defines who ordinarily may be present at
deposition and requires a court order to change the usual rule.
ORE 615 allows the court to direct that witnesses be excluded
from: trial, except for certain categories of witnesses. The
deposition categories of normal attenders are generally the
categories that cannot be excluded from trial under ORE 615. It
is the opposite of ORE 615 because a court order is necessary to
change the limitation not to create it.



The categories used differ slightly between this draft and
ORE 615, ORE 615 does not specifically mention attorneys. This
draft would allow any attorney representing a party to be
present, not just an attorney of record for a party. There is no
limit upon the number of attorneys that may attend for one party.
The rule would, however, allow only one corporate representative
without court order. This is consistent with ORE 615.

ORE 615 says that the court cannot exclude persons whose
presence is essential to the presentation of a party's cause.
This category is not used for depositions because it is too vague
to be applied without court discretion. It would provide one
basis for arguing that the court should allow an additional
person to attend the deposition,

Other than a court order, if a party wants to have
additional persons in attendance, the stipulation of all parties
to the case would be necessary.

4. Limiting secrecy in personal injury actions.

In addition to the material which you have already received
on secrecy in personal injury actions, Maury Holland has called .
our attention to an article in the 1991 Harvard Law Review by
Professor Arthur Miller, "Confidentiality, Protective Orders and
Public Access to the Courts", 105 Harvard Law Review 427. The
article is an excellent and thoughtful review of the area.

His summary of current legislation and rules is somewhat
different than that submitted by OTLA. He identified over 30
states where proposals for general and substantial legislative or
rule changes have been introduced, but only three where these
proposals have been adopted (Virginia, Florida, and Texas; copies
of these statutes or rules were furnished to us by OTLA)., In
Oregon and North Carolina, the changes are limited to cases
involving public agencies. The New York rule only codifies
existing practice by reguiring a showing of due cause before
public records can be sealed. He also identifies four of the
states listed as pending by OTLA as states rejecting change. In
Alaska and Maine, the proposals died in committee and in
California and Hawaii, the proposals have been withdrawn by their
sponsors.

Miller ends up opposing any elaborate procedural changes or
presumption of public access. The entire article is too long to
distribute, but his suggestions for modification of existing
practice in the area are attached.

6. Administrative subpoenas and hospital records.

I recommend that the following changes be made in ORCP 55.
The new language would make the subpoena for production of
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records without a command to appear at trial or deposition
inapplicable to hospital records as defined in ORCP 55 H(1). It
would make the procedure described in ORCP 55 H the only
procedure applicable to hospital records. This would solve the
problems pointed out by Karen Creason and be consistent with the
intent of the Council during the last biennium.

55 A. Defined; form. A subpoena is a writ or order
directed to a person and may require the attendance of such
person at a particular time and place to testify as a
witness on behalf of a particular party therein mentioned
or, except as provided in paragraph H{4) (a) of this rule
may require such person to produce books, papers, documents,
or tangible things and permit inspection thereof at a
particular time and place. A subpoena requiring attendance
to testify as a witness requires that the witness remain
until the testimony is closed unless sooner discharged, but
at the end of each day's attendance a witness may demand of
the party, or the party's attorney, the payment of legal
witness fees for the next following day and if not then
paid, the witness is not obliged to remain longer in
attendance. Every subpoena shall state the name of the
court and the title of the action.

& * *

55 H.(4) Limitation of use of subpoena to produce

hospital records without command for appearance; [P}personal
attendance of custodian of records may be required.

H.(4) (a) Hospital records may not be subject to a
subpoena commanding production of such records without a
command to appear for deposition, hearing, or trial,

H. (4) {(b} The personal attendance of a custodian of
hospital records and the production of original hospital
records is required if the subpoena duces tecum contains the
following statement:

The personal attendance of a custodian of hospital

records and the production of original records is

required by this subpoena. The procedure authorized

pursuant to Oregon Rule of Civil Procedure 55 H. (2)

shall not be deemed sufficient compliance with this
a subpoena.

H. (4)[(Pk)](ec) If more than one subpoena duces tecum is
served on a custodian of hospital records and personal
attendance is required under each pursuant to paragraph (a)



of this subsection, the custodian shall be deemed to be the
witness of the party serving the first such subpoena.

4
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7. Costs = copying of public records

The following language is intended to limit application of
the public records provision in ORCP 68 A(2) to situations where
use of certified copies of public records was mandatory. The
word "necessary" in the existing rule is redundant.

ORCP 68 A{2) Costs and disbursements. "Costs and
disbursements" are reasonable and necessary expenses
incurred in the prosecution or defense of an action other
than for legal services, and include the fees of officers
and witnesses; the expense of publication of summonses or
notices, and the postage where the same are served by mail;
the compensation of referees; the [necessary] expense of
copying of any public record, book or document [used as
evidence on trial] admitted into evidence at trial pursuant

to ORS 40.570 (Oregon Evidence Code, Rule 1005); ...
8. ORS sections limiting ORCP 7 E.

As requested, I did a computer search to see how many ORS
sections changed the limits on who may serve summons found in
ORCP 7 E. The only ORS section that modifies ORCP 7 E is ORS
180.260 (attached) which allows employees of the Department of
Justice to serve summons and process in cases in which the state
is interested. The statute was enacted by the 1989 Legislature.
We could amend ORCP 7 E as follows:

ORCP 7 E. By whom served; compensation. A summons
may be served by any competent person 18 years of age or
older who is a resident of the state where service is made
or of this state and is not a party to the action nor,
except as provided in ORS8 180.260, an officer, director, or
employee of, nor attorney for, any party, corporate or
otherwise. ...

Attachments '
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ac‘fve.rsary system and hardly is unique to protective orders.?12 The
:m;nnal_attorney who seeks a not-guilty verdict for a client };e knows
dof e guilty faces th.e same concerns., Yet that attorney is expected. to
t ;: e?d the chen_t without fear of being treated as an accomplice after
cli::n ;c;’ 'l‘h':.1 judgmen.t has been made that society is benefitted if
clie ay rely on the:r‘ lawyers not to disclose their confidences?!?
and are flssured tha:lt ﬂ.ie:r lawyers’ personal judgments regarding the
esirability of public disclosure will not prejudice their cases.?'* The
rule,s of prqfessional responsibility on this issue are clear — t.he attor-
ney’s duty is to pursue the client’s best interests zealously.?15 If doing
50 creates a personal conflict of interest, the attorney should refuse to
take the case!® or should secure the client’s informed consent to the
d:sclqsure of any matter affecting public health or safety before th
guestion of a protective order arises. 317 - )

VII. BALANCING THE COMPETING INTERESTS OF
CONFIDENTIALITY AND PUBLIC ACCESS: A PROPOSAL
FOR THE REFINEMENT OF CURRENT PRACTICE

No one doubts that a rational civil justice system should have a
concern for public health and safety. It is also clear that, because
then? are benefits from discovery sharing, it should be allov:red when
§ha1:mg truly promotes fairness and efficiency. However, the civil
justice system also must promote effective judicial manage’ment effi-
ciency in the resolution of disputes, and the preservation of con;’iden-
tiality. Further, the system must not lose sight of the primary objec-

n1
Prew Se:h M;):nal. Cope oF Proressional ResponsisiiiTy Canon 4 (1986) (*A Lawyer Should
i :le r:.; c:l onfidences z:nd Secrets of a Clhieat.™; Moper RurLes oF ProFESSIoNAL CONDUCT
pute $ emt. ?4} {1983} { A {undam.cmal principle in the client-lawyer relationship is that the
s 'y br maintain confidentiality of information relating 1o the representation. The client is
ereby encouraged to communicate fully and frankly with the lawyer even as to embarrassi
or !:ga]ly damaging subject matter.”). e
1
Some i::szt;;gi}en L. 8l{ie:i[)ver,l;'-O':c Lawyer's Amoral Ethical Role: A Defense, a Problem, and
ies, 1g M. B. Founp. Res. J. 613, 617 (argui i .
sibil F . J guing that to find in lawyers “
:m::!t olbh!ganon wbe:cf;;se to facilitate that which the lawyer believes to be immoral} :: t:
ubstitute lawyers' beliefs for individual autonomy and diversi i ‘
4 ) ty. Such a screeni b
1o the prior restraint of the j il Y by o e s each
judgefacilitator and to rule by an ofi h
314 See MopEL RULES OF PRo e vty ot
. OFEsSIONAL CoNpucT Rule 3.6 (1983) {(advisi
should not make exirajudicial state B e e e
! 2 ments that may be dissemd e of it wi

mat’el;taliy prejudice the adjudicative process). einated to the public It il

1

" gze ::ODEL Cobk oF ProrFessionar ResponsisiLiTy Canon 7 (1986)
ot ;‘ ) ::zf:; iﬂ:ﬁ;; 1::{:555!0.\:1: Coxpuct Rule 1.7 {1981) (instructing that a lawyer

Tese imi

e o e presentation will be limited by the lawyer's own or another

iTH i ; ; :
semrin{g}e:::s;:’fmdreal:ty. dtSfIOsure u::!i often weaken the plaintiff’s bargaining position for
euning the o endant s’ an‘:quiescmcc in discovery of certain materials and alss damage the
p s ability to maximize the settlement value, the client’s informed consent is critical
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tives of discovery: “Liberal discovery is provided for the sole purpose
of assisting in the preparation and trial, or the settlement, of litigaled
disputes.”!% Thus, the national concern for public health and safety
or the openness of our courts must be addressed in a way that does
not substantially hinder the achievement of these other goals.

These varied and sometimes divergent policies can be served by
our civil justice process, but anly by trusting trial courts to exercise
their traditional discretion guided by a careful analysis of the various
competing interests. No one is advocating the automatic or cavalier
jssuance of protective or sealing orders, let alone that they be granted
without regard for substantially deleterious effects on public health
and safety. But although disclosure of health and safety information
is important, disclosure must be controlled, not indiscriminate. First,
a neutra! arbiter — the judge and not the litigants — must decide
what information is to be revealed in the interest of public health and
safety. Second, because a trial court has neither the time nor the
expertise to examine carefully every claim of confidentiality that im-
pairs legitimate and important public interests,}19 the process would
be facilitated if, after a preliminary judicial determination that infor-
mation should not be kept wholly confidential, disclosure were usually
made to the appropriate governmental agency for further evaluation
rather than to the public at large.

The most rational approach, therefore, is to try to accommodate
the concerns raised by eritics of protective orders without sacrificing
the utility of protective orders themselves. Public health and safety
can be promoted without resort to uncontrolled and potentially dam-
aging public dissemination of information by the litigants. The ben-
efits and harms of providing confidentiality or permitting disclosure
can be balanced to achieve the most appropriate resolution of a par-
ticular conflict. The key, however, is retaining judicial discretion. If
that discretion is constricted arbitrarily, the trial court’s ability to meet
the divergent goals of the pretrial process will be diminished.

Because proponents of reform have not demonstrated that signifi-
cant modification of the present framework is necessary, the existing
pragmatic and discretionary balancing technique should be retained,
It may be true that substituting a rule that creates a presumption of
access for all information, or for enumerated predetermined classes of
information, would result in somewhat more predictable outcomes.
Unfortunately, the results would correlate only haphazardly to notions
of fairness, which are inevitably a function of the particulars of a
given case. Too many relevant factord demand consideration to reduce
the question of whether to grant a protective order to a simple rule
or one with arbitrary criteria for disclosure or nondisclosure.

314 Seattle Times Co. v. Rhinchary, 467 U.S. 20, 34 (1984}
319 See Marcus, supra note 9, 3l 472.

)
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Discretion should be left with the court to evaluate the competing
considerations in light of the facts of individual cases.??¢ By focusing
on the particular circumstances in the cases before them, courts are
in the best position to prevent both the overly broad use of protective
and sealing orders and the unnecessary denial of confidentiality for
information that deserves it, whether or not the information falls
within one of the classes for which confidentiality is traditionally
sought.3?!

The existing procedural framework, however, must be applied
with a heightened sense of the importance of the issues raised by both
sides of the current debate. Judges must guard against any notion
that the issuance of protective orders is routine, let alone automatic,
even when the application is supported by all the parties.???2 Thus,
they must look carefully at each case and tailor appropriate responses,
which should take account of a kaleidoscope of factors, including the
likely outcome on the merits, the value or importance of commercial
or personal data, the identity of the parties and any apparent outside
interests, the existence of any threat to health and safety, and the

320 A court hay broad discretion under Federal Rule 26(c), for example, to shape a protective
order to the needs of a specific case. See Tahoe Ins. Co. v. Morrison-Knudsen Co., 84 FR.D.
162, 364 (D. Idaho 1979); 8 WRIGHT & MILLER, supra note 14, § 2035, at 26¢; see also Lewis
R. Pyle Memorial Hosp. v. Superior Court, 717 P.2d 872, 876 (Ariz. 1686} (“The good cause
standard gives courts very bread discretion o tailor protective provisions to fit the needs of the
case.”). .

33 For example, the Texas rule requires public notice of every request o seal court records.
See Tex. R, Civ. P, Ann. r y6a{3) {West Supp. 1991}, Requests have been made lo seal a
wide variety of information. In a wrongful death case, the defendant sought confidentiality for
an employee handbook that contained a pizza recipe. See DePriest v. Pizza Management Inc.,
No. 483, 464 (Travis County Dist. Ct., s3rd Jud. Dist., Tx. Sept. 17, 1990). In a malpractice
action, the plaintiff sought confidentiality for personal bank account statements, personal income
1ax returns, real estate deeds, centificates of stock ownership, and certificates of title 1o motor
vehicles. See McGowen v. Jones, No. 141-126533-g0 (Tarrant County Dist, Ct., 1415t Jud,
Dist., Tx. Sept. 21, 1990). In a personal injury action, defendant sought confidentiality for
design and sales information about a popular athletic shoe. See White v. Reebok Intl, Lid,
No, 88-45391 {Harris County Dist. Ct., 125th Jud. Dist., Tx. Nov. 26, 1990}, In another case
involving a counterclaim for breach of contract and deceptive trade practices, the counter-
plaintiff sought a court seal for recotds concerning the price and intended use of property
involved in the contract dispute. See Lindsay v. Jacobs, No. go-o6657 (Harris County Dist.
Ct., 165th Jud. Dist., Fx. Oct. 24, 1¢g0}

312 When &l the parties support the profective order or seal, as often is the case when the
defendant seeks confidentiality and the plaintiff wants to facilitate its own access to discovery
materials, the court is faced with an essentially non-adversarial situation and must assume the
duty of making an independent inquiry, A useful analogue is the “fiduciary® burden assumed
by federal judges in evaluating a proposed class action settlement under Federal Rale 23te).
See generally 3B CHARLES ALAN WRIGHT, ARTHUR R. MILLER & Mary Kay Kang, FEDERAL
PRACTICE AND PROCEDURE § 17¢7.1, st 3?8-—416 (2d ed. 1g86) (detalling the issues & judge
should consider). This seems to have been the approach faken in City of Hartford v. Chasa,
No. g1-7074, 1991 U.S. App. LEXIS 18995 (2d Cir. Aug. 14, 1991}, which spoke of the court's
“farger vole” in this context. See id. at *15-16.
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presence of a governmental agency with primary responsibility for l.hc
subject matter of the data. The burden imposed by carefully consid-
ering requests for protective orders is justified by the importance of
the competing values at stake and is an effective way to conserve
judicial resources. Because the current practice has become increas-
ingly well-adapted to controlling discovery abuses, it can be expected
to. be more efficient in balancing the various interests than other
alternatives. )

By contrast, a regime that has a public access presumption and
removes judicial discretion in shaping protective orders: invites ex-
ploitation of the discovery process by those primarily seeking to gather
information rather than to adjudicate a dispute. Moreover, the pro-
posed public access regime holds out pernicious incentives not only to
the parties to the litigation, but also to any curious member of -the
general public. In addition, retaining judicial discretion qn]y requires
judges to undertake a task that is familiar and appropriate to }th
— balancing the rights of the private parties before them. Shifting
to a presumption of public access would require judges to assume the
extrajudicial task of factoring in the interests of third parties and the
public, which in turn would necessitate that judges become expe‘rts
in the countless subjects that come before them — a task for w.hfch
they are not necessarily equipped — and that they reach a decision
outside the confines of a fully adversarial dispute.3?3 )

Trial courts generally should require the parties to the case or third
parties to submit specific, written showings of why access sh_ould be
granted, and they should feel free to review the documents in cam-
era. 3% Based on their careful review, courts should deny di.sciosure
of information worthy of protection unless the party seeking it estab-
lishes relevance, demonstrates a true need for the information, and
shows that this nead outweighs the potential harm to the party op-
posing discovery.3? ) ,

When the information is subject to discovery, the question then
becomes whether terms and conditions should be imposed to minimize
the damage public availability of the information might cause. In

33 Sre supra pp. 487-848.

34 See generally G. 1. Fodier, Annotation, I Camera Trial or Hearing and Other Prazcduru
to Safeguard Trade Secvets ov the Like Agsinst Undue Disclosure in Course of Civil Action
Involving Suck Secret, 62 AL R.2d 509, 516-33 (1958} {discussing & pmc.cdure that could be
used o protect trade secrets from public or othes disclosure). - Even the disclosures that occur
in the process of adjudicating the protective-order question pose risks that must be guard'ecl
against. See genevally Michael A. Pope, William R. Quintan & Thomas L. Dusten, Pralcctfng
a Client’s Secre! Data, NaT'L L.J., July 8, 1991, at 15 (emphasizing the importance of developing
sophisticated judicial approaches to discovery that can protect confidential business secrets). )

8235 1y would be more difficult for third parties to salisfy the first two requirements than it
would be for parties 1o the action. This outcome is both sensible and consonant with current

>
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cons'zdering terms and conditions, courts should pay attention to the
poss:b!g exi_stence of any specific nonparty interests or the importance
of public disclosure. It would be a mistake, however, to establish an
elaborate public notice and intervention procedure — let alone provide
for appellate review — each time a protective order is sought.326
These procedures would delay and distract the litigation, increase .the
costs to the litigants, dissipate judicial energies, and in themselves
would lead to a disclosure of some or all of the information. Instead
.the court usually can rely on one of the parties to represent any outsidt;
Interest or to notify those persons or institutions of the proceeding so
tha‘t they may seek to intervene. Moreover, the media generally have
their own methods for staying abreast of potentially newsworthy
ease.:;.”’ When these safeguards might not be effective, the court can
use its discretion to require the parties to present any public health
and safety concerns to the court or appoint a third person to do so.
~ When a party requesting protection has made a meritorious show-
Ing regarding the need for confidentiality but the judge nonetheless
decides that the public interest in some of the information precludes
completely sealing the records, the court should limit the information
made available to that which is critical to the perceived public interest
Clearly, any confidential information unrelated to the potentia} harm.
such as _sensitive marketing or financial data, trade secrets persona;
information, and a variety of other items, could and shoufd be pro-
tected, even when it is appropriate to make some other portion of the
information available to the public, :

Even after the information is redacted and limited to that thought
relevant to the public interest, the court must consider the proper
mode of its disclosure. In most cases, release to an appropriate gov-
ernmental agency or a limited number of people should suffice 328
This solutior} places the information in the hands of those best situa‘ted
to evaluate it and spares the judge from undertaking a detailed and
time-consuming analysis to balance the likelihood of risk to the public
against the }larm to the disclosing party — an evaluation a judge is
often ill-equipped to conduct. 3?9 If appropriate, further dissemination

N -‘3‘5 One. of the !e.ast desirable aspects of some of the public access proposals is that they are
.eavaly wug!au:d with p‘mccdura! requirements such as public notice, waiting periods, interven-
:!:n )pracccdmgs, and rights to appeal. See, £.p, TEX. R. CIv. P. AnN. 1 762 {West Supp
gL} .
37 See, e.g., City of Hartford v, Chase, No.
A . . » No. 91-7074, 1901 U.S, App. L -
§ (2d Cir. Aug. 14, 1991). T PP LEXIS 1855, 2%
28 See, e.g., Anderson v. Cryovac, Inc., 8o i
See, 1 . - Bog F.ad 1, 8 (15t Cir. 1986) {*In 2 case invelvin
dicgfahons ““f a caty's‘ water supply had been poisened by texic chemicals, the public imreﬁ
requnrefi that information bearing on this problem be made available 1o those charged with
protecting the public’s healih.™,
32% See supra pp. 488-go,
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by the litigants and the outside recipients of the data must be prohib-
ited.

This technique for limiting access has been used in other contexts,
as when the government has a legitimate reason to intrude into the
private affairs of its citizens, but the intrusion is limited to the par-
ticular persons and the purposes necessary 10 achieve the government’s
original objective.33® Partial disclosure is also common practice in
civil litigation when documents contain a mixture of information that
falls both within and outside the work product doctrine.33! Never-
theless, there may be instances when public dissemination is appro-
priate and no protective order should issue, although these occasions
should be rare when the data is truly confidential.33?

In addition, if confidential information is to be disclosed under a
protective order, a court must define the terms of that release with
precision.33? The trial court should consider exactly who should have
access to the data other than the discovering party’s attorney, and for
what purpose. The court must decide whether expert witnesses, sup-
port personnel, and other litigants and their attorneys are to have
access.3¥ Once again, the circumstances of the particular case should
control. For example, when the ltigation is between business com-

330 Cf, WavyNE R, LAFavE & JErop H. Israkr, Crivinar PROCEDURE § 4.5(b), at 236—
37 {1985) {stating that the government must minimize the scope of intrusion during suthorized
tlectronic surveillance). Some information privacy statutes limit actess to persenal information
oh a peed-to-know basis. See, ¢.g., Federal Fair Information Practices Act, 5 U.S.C. § 552a
{1988}, Federal Family Educational Rights and Privacy Act, 20 U.5.C. § 1232 (1988).

33t See, e.g., Upichn Co. v. United States, 340 U.S. 383, 400 (1981}

332 Cf. Note, supra note 203, al 1348—4¢ (proposing that, although failure to provide a
protective order for trade secrets genesally would work a taking under the Fifth Amendment,
a narrow “nuisance” exception should apply to “allow public disclosure . . . only if limiting
access would significantly endanger the public™).

333 Courts have great fexibility 1o shape protective orders in order to meet the needs of a
particular case. See 8 WRIGHT & MiLLER, supra note 14, § 2043, al jos-o8. A good example
of this flexibility is Maritime Cinema Serv. Corp. v. Movies en Route, Inc, 6o F.R.D. 587
(S.D.N.Y. i1g73), which allowed the plaintiff to compel the defendant to answer certain inter-
rogatories only on condition that the answers be¢ seen by plaintiff’s counse! but not by the
plaintiff itself, See id, at sBg-go.

334 A number of courts have limited disclosure to parties” counsel and sometimes their expert
witnesses. See, e.g., Covey Ol Co. v. Continental Git Co., 340 F.2d 993, 999 {10th Cir), cert.
denied, 380 U.S. gbg (1965); General Elec. Co. v. Allinger, No. 91-316-FR, 1461 .S, Dist.
LEXIS 10878, at *4 {D. Or. Aug. 1, 1951} Ohm Resource Recovery Corp. v. Industrial Fuels
& Resources, Inc, No. Sgo-s11, 1gor U.S. Dist, LEXIS o297, at *14 (N.D. Ind. July 24,
1961); Coca-Cola Bouling Co. v. Coca-Cola Co., 107 F.R.D. 288, 300 (D. Del 1985} Counts
have also prevented a governmental agency from using discovery material for purposes outside
the litigation, see Harris v. Amoco Prod. Co., 768 F.:d 69, 686 (5th Cir. 1983), cert. denied,
475 U.S. 1011 {1986}, and have prevented a state from divulging information to the public and
to government employees other than designated workers who signed conbdentiality affidavits,

see New York v. United States Metal Ref, Co., 771 F.2d 766, 805 {3d Cir. 1985},

)
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petitors, the court must take seriously the claim that disclosing re-
search and development information to the opposing party can have
serious negative marketplace consequences. It is unrealistic to believe
that even well-intentioned scientists and managers can purge their
minds of an opponent’s commercially valuable information once it is
disclosed through discovery. In some cases, it may be necessary to
limit distribution to the discovering party's attorneys — perhaps even
restricting it to outside counsel — under carefully drawn conditions.
In other cases, the discovery objectives can be achieved by using a
neutral third party or master to screen the material. In another group
of cases, disclosure to the opposing party will not have any special
adverse consequences, and these types of precautions will be unnec-
essary,

As already indicated,335 disclosure to experts poses special diffi-
culties and risks. If experts are to be granted access, the terms and
conditions should be defined with care, and the recipients should be
brought under the court’s control by having them sign a pledge to
adhere to the order’s limitations. The courl also must consider
whether photocopying or computerization is to be permitted and when
and on what terms the original material and any copies are to be
returned to the owner.?3® Anyone receiving the protected data should
be made responsible for maintaining its confidentiality and for im-
pressing that cbligation on their employees. The court should be
especially careful when materials belonging to nonparties are involved.

In addition to minimizing the risks to the disclosing party, courts
must allocate their resources wisely. To avoid inereasing the court’s
workload unnecessarily, a determination regarding the public’s interest
in discovery materials or settlement terms and any supervision of the
release may be sbviated if the information can be procured from an
alternative source in substantially equivalent form. This requirement
is analogous to the practice under Federal Rule 26(b}(3) and under
similar rules in most states regarding the discoverability of work
product. 337 If the information is otherwise available, grappling with

the protective order issue and imposing a supervisory burden on the
courts is not justified.338 '

335 See supra p. 471.

336 See, e.g., Allinger, 1991 U5, Dist, LEXIS 10878, at *4.

237 See Upjohn v. United States, 440 U.5. 383, 400 (1581).

338 S2e City of Hartford v. Chase, No. 91-7074, 191 U.S. App. LEXIS 18g9s, at *16 (ad
Cir. Aug. 14, 1901} {concluding that a confidentiality order should only be issued after a careful,
particularized review); ¢f. United States Dep't of Justice v. Reporters Comm. for Freedom of
the Press, 489 U.5. 749, 761 (1989} (arguing that, if federal agencies were required to disseminate
information to the public about private individuals merely because the information was contained
in public recerds, the government would be “transformed in one fell swoop into the clearinghouse
for highly personal information, releasing records on any person, to any requestor, for any

purpose”).
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Discovery sharing is a particularly interesting problem. Itf cz_i:;
take either of two forms: the discovering party Iseeks to ]shta:le;!:‘e ag:n
i i i d in similar or related uug s
of its efforts with an outsider engage ' . d litigation,
i i i to the fruits of discovery InGepe
or an outsider tries to gain access : pendent
iti i t been consistent in ihe
litizants’ desires. Courts have no
{t)fez:?:mnt if these situations;33% the nature of the problem probably
that inconsistency inevitabf.e. o
ma}i:sis difficult, and indeed unwise, to have an 'absolute prcth’;b:t{on
on discovery sharing, given the extraordinarily high cost of hugatlonf
and the reality that discovery accounts for fhe largest componenh 2{
that expense in many cases. Barring sharing smacks too rn‘uc! !
requiring each litigant to reinvent the wheel, a;:od iot}su;pni;?ifd}; i
i is by some courts. s Judge
has been rejected on that basis 5 Judge W e
i i to erect gratuitous roadbioc
has put it, there “is no reason i s T waye
iti finds a trail blazed by another. :
e e sharin N istake as well. Once again, leaving
mitting sharing would be a mistaxe . . n
i:t’}f:a- decisi%m to permit or deny sharing in the judge’s discretion seems
best course to follow. 7 )
the Certainly, discovery sharing should not hle }.eft ;odg:o ::;?;n;; a(;:_-
i i "of individual parties. In analyzing i
private interests of in : rues. N fould be whether granting
i tral inguiry shou ¢
ing request, the courts cen tiry S| ot N iy
i te litigation efheciency
the request will actually promo igat and fairness.
: tant when the sharing
he court should be partucu!a‘rlq esi shar
r:r‘lgttjisx::ted by a desire to commercialize the data by selling it to other

i H ho,

3% The cases allowing sharing include Wilk v. AMA, 63‘5 F.zd )1( ;gs (7;}; C::: ;;_;S;);d\.\':;cg . ;)'

v. Doming’s Pizza, Inc., No. Sgo-496{RLM), 1991 1.8, Dist. LE 11 é‘;ﬁ -, , d Qog &
- Nestle Foods Corp. v. Actna Casualty & Sur. Co., Ne. 89-!2?1( 3 gan S P

;?g;gis lc:l:n (MO.N.J. Jan. 25, 1990 Unpited States . Kentucky Uu!s.DCog‘du.; s,n. (.:ases
£.D. Ky 198¢}; and Deford v. Schmid Prods. Co., 120 FRD. 6:18 {D. ’ p.ag::ied'v. s
e i h rin 'include Seotl v. Monsante Co., 868 F.2d 786 (sth Cir. 198g% e e
N a? egi g6: (2d Cir. 1983) and Mampe v. Ayerst Labs., sas‘A.zd 798 ( : .? 9 3,
York, 77911 -zGar' L. Wilson, Note, Seattle Times: What Effect on Discovery S:':art:l; ) :\9 5
WL eV ", targi that the use of Seaftle Times as & Jegal support against discovery
o prone ‘U'Tg::::as M. Fleming, Annotation. Propriety and Extent of State Court

il o i. i ed
f:al;":i_: Bn:;)::ifes;ﬁc!ing Porty's Right to Disclose Discovered Information lo Others Engag
rolectiv

. .. s . . . ' .

in SIM!!GY Lthgaimn, 83 A.L-R. 4TH 987 ‘IQQI) {aiha‘) ZiNg CasEs that have cansuiescd pro eclive
-] 1 disclosure { d 1 § Yy g

Order for he disclos O lSCD\clcd mater 33 to ttmla.li Sl‘.ualﬂd titigants and observing that

tate cou & 11 sapprov O‘ categor v:al rohi biticns on diadosu:e b e W illing to
courts gENETA ) disa it (4 ateg P £ ut ar 4
3

impo tesirictiol {0 prot ct trade secretsh Th w Virgima statute h‘ auihor:zcs the
€ ne i4 EXPress
pose 5 ns prote ets)

sharing of discovery materials that are under a prolective arder.

Michie Supp. 1991} " ©
420:‘:‘: é;?d:: tgfuch?)?:) v. Domine's Pizza, Incy No. Sgo-496(RLM), 1992 U.§. Dist. LEX
r -5

11694, at *13 (N.D. 1nd. Aug. 6, 1993k Ward v. Ford Motor Co‘,wgé) F‘.!.R.D.! 53‘:;‘ ff: :E‘.,
Col ! g2} Patterson v. Ford Motor Co., 55 F.R.D. 152, 153-54 { V.D. ex. 1§ c;'w‘ o

olo. 1982} Group, Inc., 132 F.RD. 123, 126 {D. Mass. 1940} {issuing a prole ae
g:;fﬂ:.inziisi{::;osure ::t: conﬁ’éuntial materials to other lobacco tori litigants, under appropriale

9

estraints). !
- 13 Wilk v. AMA, 635 F.zd 1295, 1301 {7h Cir. 1480}
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attorneys rather than by a desire to promote litigation efficiency?*? or
when the action itself was brought to gain access to discovery.343 The
judge should consider whether the benefits of making the material
available in other lawsuits and the economies achieved when lawyers
collaborate in preparing their cases outweigh the likelihood of increas-
ing discovery disputes in the original lawsuit and the other deleterious
consequences of dissemination. For example, when a single event has
given rise to complex or multidistrict litigation, the adjudicatory sys-
tem will often be well-served by allowing the pooling of discovery
materials in all the suits, particularly when some have been consoli-
dated for pretrial or all purposes.3** The same occurs naturally when
disputes are aggregated into a class action. - S

The problem is somewhat more difficult when the cases in which
the protected data would be used are not fused with the one in which

M In Campbdell, supra note 11, the author suggests that there are financial rewards in
vending discovery materials. See id. al 774; see also Brad N. Friedman, Note, Mass Producls
Liability Litigation: A Proposal for Dissemination of Discovered Material Covered by o Protec-
tive Order, 6o N.Y.U. L. Rev. 5137, 1155-58 (1585) (discussing the cthical implications of
compensation raised by information markets in discovered maleriall. Although the commer-
<ialization of discovery material cannot be condoned, particularly when it contains proprietary
data, it may be appropriste to allow a plaintiff to recoup the costs incurred in developing the
information. Sce Marcus, supra nole g, 8t 498-9g; ¢f. Edward ¥. Sherman & Stephen O.
Kinnard, Federal Court Discovery in the 80 ~ Making the Rules Work, 95 F.R.D. 245, 28¢
{1982} {proposing the impaosition of a duty on the plaintiff to make discovery available to others
without “unduc® profi). Unfortunately, only the court is in a position to make & neutral
judgment as to what is reasonable, and requiring courts to make those judgments would divert
scarce judicial resources, ’ .

343 See genevally Wilk, 635 F.ad at 1300-01 (implying that a party bringing suit solely to
obtain discovery material would not be entiled to a “day in court™; Wanchop, 1991 U.S. Dist.
LEXIS 11694, at *15 (recognizing that a different result would be appropriate “if litigation was
commenced solely for purpases of engaging in discovery™; Patierson, 85 F.R.D. at 154 (allowing
the full use of information in other forums absent & showing that the “discovering party is
exploiting the instant litigation solely to assist litigation in a foreign forum™.

344 See, e.g., In re Upjohn Co, Antibiotic Cleocin Prods. Liab. Litig., 81 F.R.D. 482, 484
{E.D. Mich. 1979) {vacating a protective otder and therehy allowing state court plaintiffs to
share discovery information with consolidated federal multidistrict litigation plaintiffs), aff’d,
664 F.2d 114 (6th Cir. 1981). -

Numerous proposals in recent years suggest that a substantial increase in the sggregation of
related tawsuits is likely in the future. See, eg., 136 Cong. REC. Hari16-1g (daily ed. June g,
19g0) {voting to pass the Multiparty, Multiforum Jurisdiction Act of 1990, H.R. 3406, 1018t
Cong., 2d Sess.); AMERICAN Bak Ass'N, REPORT OF THE COMMISSION oN Mass ToxrTs {1g8g);
JuptctaL ConFERENCE OF THE UNITed STATES, supro note 91, al 44—45 {proposing an amend-
ment to a multidistrict litigation statute to permit consolidated trials as well as pretrial proceed-
ings); American Law Inst., Complex Litigation Project {Tentative Draft No. 4) §§ 4.01-.02, at
2592 (Sept. 19, 1941) (providing for the transfer of related cases from federal to state court as
well as from siate to statel; Ameritan Law Inst., Complex Litigation Project {Tentative Draft
No. 2) §f 3.0t~.10, at 1-26 {Apr. 6, 1990) {proposing federal Intrasystem consolidation and
transfer, including trial); id. §¥ s.01-.08, at 33-129 {discussing a proposed complex litigation
statute for federal-siate intersystem consolidation); National Conference of Comm'rs of Uniform
State Laws, Transfer of Litigation Act ( July 19q1).
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it is originally produced and the re!atior}ship_ is .sgmeu‘hat_attenqated
or when the cases are dispersed in multiple .jgdu:.lal systems. Still, a
collaborative approach in handling relatec! iitxgatmn .Of this type may
be best. The court must scrutinize these sﬁuat.lqns with extreme care,
and it should communicate with the judges in the other_pez;dmg
actions when that seems desirable. Of course, if conﬁdenual‘mfor-
mation is to be shared among litigants, they'al! should be subj:ect‘ to
the court's restrictions on further disseminatx9n or any o.th‘er i.am;ta—
tions it might initially have ordered.®5 Again, tl}e participation of
the judges handling the related cases would be df:S;@bl&.

The least sympathetic case for discovery sl}&nng is presented by a
request for access on behalf of someone 'who is merqu conterffp.]atmg
the commencement of litigation. The rlsl.{ of a fishing expedition or
some other form of mischief is greatest in ijms context. The saf_est
course seems to be denial of discovery sharing until the requesting
party actually has begun a lawsuit, unie.ss_he demonstrates e;ctra(;:-
dinary need. This requirement will maximize the hkehhqod that the
sharing has a legitimate litigation purpose, that the actions ave“a
relationship to each other so that some .dlscoyery economy actua )t(' '
will be achieved, and that the requester is sub:;ect to the authority o
a court, which’ might prove valuable for sanctions purposes. .

An important and related problem arises when parties see accgig
to material that was previously disclosed under a protective order.
Because that order presumably was is.sued.to prevent harm to tl;{ei
Jitigants and to promote cooperation dt{nng dxsc?vc?ry, _the court shou
consider the overall effect of modifying or eliminating that px:otecé
tion.’7 The critical question is to what c.ieg-re‘e not giving continue
eifect to earlier protective orders will diminish their efﬁc?cy ais 3
discovery management device. To the e:‘ctent ihz.lt the pa:rt:es ‘r; ie
on the protective order when they freely disclosed information without

348 See, ¢.g., United Nuclear Corp. v. Cranford Ins. ‘Co., go§ “F.zd 14:.4,.14:8 {roth Cu;
1990} {allowing discovery sharing but imposing on the third pa.ny the tes!éxcuons (c:n u;e an
disclosure contained in the original protective order”), cert, dc'med, i1 5 Cu ;gg 99;) ) e

& Requests for modification of protective orders a:e‘ re]a_lwcly tc.:mmon anBEarc éu j:fB o
varying treatment by couris. See, e.g., Westchester Rad:'o!ogacal Ass'n P.C. v: U;E};;; e
Shield of Greater New York, Inc., Neo. 85-CV-2733(KMW), 1991 11.58. I)tst.§ p g
{S.D.N.Y. July 3, 1991} see also HARE, GiLBERT & REMINE, suprg note IT, : ;1, a: :44
{discussing cases on order modificationl; 8 WHiGHT & Ml{.:.Ek, :up'wa n?te “'p : .:z, aordgti
n.13 {1g7o & Supp. 1901} {same}; Robin €. Larner, Ar'mf:tauon, Mad:ﬁcaha::{ ;Z;c wes (, ;
Entered Pursuand to Rule 26(c), Federal Rules of (.;w:l Procedure, 85 AL.R. . 5a8 {1987

. {same). ) .
& 5:??5‘::‘2:1};3:1195, supra note 255, at 130 (1ggo); see also Gmnd!:crg_ v.a};molhr ﬁa};c::;
C-8g-2746, 1953 US. Dist. LEXIS 14091 (D. Utah Oct. 4, 156t} {lconstdenng rele ;fm clor
to determine whether changed circumstances warranted the .modtﬁcanon ofa proiech[\;esornd.:::,
Al-Tone Communications, Inc. v. American Info. Tec.hnologlcs., No. 87-C-2186, x:g:td .8, Si; e.r
LEXIS 10096, at *6 (N.D. 1L July 18, 1991} (adopling 1}1e v.nw:' fhal a cx;ur‘! should con
the circumstances leading up to production prior to releasing judicial records).

3
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further contesting the discovery requests,38 subsequent dissemination
would be unfair.34% A graphic illustration of this injustice would be
a parly or witness whe chooses to forego a plausible claim of privilege
under the assurance that a protective order will shield the communi-
cation from subsequent disclosure. 350 Conversely, compulsory disclo-
sure of information to a governmental or public entity under circum-
stances that make it accessible to the public, a significant passage of
time, or & change in other circumstances may undermine the credi-
bility of any claim of reliance. Indeed, some of these events might
vitiate the data's sensitivity to the point of assuring that its release
will not cause any injury to the original parties. If the information
implicates personal privacy, however, in certain circumstances the
passage of time may strengthen the privacy interest and militate
against modification of the protective order, 3!

Quite understandably, a court’s reaction to a modification request
should depend in part on the nature of the information and the type
of modification that is sought. The protection of sensitive personal or
commercial information should be continued. But if the material
could improve the efficiency of handling other lawsuits without jeop-
ardizing the rights of the parties to the protective order, modification
may be appropriate.

Beyond unfairness to particular parties is the reality that, the more
readily protective orders are desiabilized, the less confidence litigants
will have in them. If protective orders are not reliable, people will
be more likely to contest discovery requests when private or commer-
cially valuable data is involved. A protective order can be effective
as a management tool and as a mechanism for preventing discovery
abuse only if parties believe it is credible. If the parties know that
the protective order can be abrogated easily, cooperation in discovery
would be compromised and one significant incentive to settle would

348 See, ¢.g., HL. Havden Co. v. Siemens Medical Sys., 130 F.R.D. 281, 282 (S.D.N.Y.
198g); Tavoulareas v. Washington Post Co., 311 F.R.D. 653, 658~5¢ (D.D.C. 1986); In re
Consumers Power Co. Sec. Litig., 109 F.R.D. 45, s5 (E.D. Mich. 1585).

449 See, e.g., Martindell v. ITT Corp., 504 F.2d 291, 29596 (2d Cir. 1976} sce alio
Westchester, tggn U5, Dist. LEXIS g216, at *17 {modifying a confidentiality order to permit
the disclosure of documents and testimony given before an order was in place). One court has
suggested that “some element of a breach of faith™ is invoived. In re Coordinated Pretrial
Proceedings in Western Liquid Asphalt Cases, 18 Fed. R. Serv. 24 (Callaghan) 1251, 1252
(N.D. Cal. rg74).

350 The unfair consequences are not limited to the parties. Indeed, a nonparty witness who
testifies under the aegis of a prolective order only to have his guarantee of confidentiality
eliminated by a modification of the order quite properly can feel aggricved.

31 For example, in United States Dep't of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.5. 749 {1989}, the Court refused 1o require that the press be given access to ten-
year-old criminal records; it found that any public interest in the criminal aclivity had been
vitiated by the passage of time and that the subject of the record now had a protectable privacy
interest that did not exist at the time the criminal act originally took place. See id. at 762-71,
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be reduced. Thus, unless strong evic?ence exists l?la{ ;' h::g::t 3_:::
not rely on the existence of a protective ord.er during b1‘54: disr_f)very
example, when the parly continued to _resx‘st 'rea_sonfa le discogery
requesls)’ or that no legitimate interest exa;ts ":hm?l}l;?lg:gginitiaj den

i ing values tna

iality, the balancing of the competing Vaiues ‘ !
tcls\ir{ to issue the order should not be unden}‘nned dm atia;,)e; e;t)‘;:é:gfz
ing.35? The reality seems obvious: for pr:}tectave orders to ,
litigants must be able to rely on them.?

VI, CONCLUSION

When all of the elements in the conﬁdentxahtylanfd ;:}1:?1:2 ;;:::::;
debate are placed on the scales, _the balance c:!earlg ;:::: ors Yetalnng
the essence of the present practice. _C.ouﬂ.s shou ; : e . and
their discretion to protect partifzs' legitimate I}tigg} 1; ;iphts ~ ,n and
property interests, and the parties should retaxq1 e N ;gc e N
tiate protective and sealing agreem_ems vol'untan Y, sx:v i;se fo Judicia
veto in the exceptional case. This practl.ce_.seemst wis ,to geause ¥
Jeaves our judges free to consider the public mte}:es o res ap
when circumstances so require. I\'ipreover, on_t e1 win th’e e
pear to have exercised this authority agpmpr;atey e ch,an iy
there is no reason to believe that theu: per ;)]rr_nanlirrem i
especially if they are encouraged to continue their ct B o
‘Because the court is the only neutral parl.tc.xpant lcm e liigatioh
process, it seems appropriate to leave the decisionmaking p
" Further, no evidence has been presented that the current practice

¥

has created significant risks to public health or safety. At a mipimum,

therefore, before we rush sheeplike down the path chosen by Texas,

Florida, and Virginia and create an:zthin%u;r:etiézr:fit{;;eut:i :;u%:ifi:;
tion of public access, we mus eva ¥ <
;‘z‘;}}t}h and safpety claims to determine whether a prob‘!em f:l.s;s;.t ifciig
tainly, no evidence has emerged to date that comes close é . {in
t:l:z;ndamentai changes in the process sought by ?osee: v: gsfd bi
them, especially when the negative effects of these chang
*

152 See Palmieri v. New York, 379 F.2d 861, 862 (2d Cir. 1685} “[Albsent an express finding
ee Pal . .

's initi tective orders of

i idence i isirate's initial grant of the prol

tstri st of improvidente in the mags " : ers of

by the dmr.,d o tp < or compelling need by the State for the mfnm:atso'n pro

e Tt s ot 3"‘; district court to modify the magistrate’s orders.™; New York v.

.r. it was error for the district & ‘ e e it

!‘l}w;‘ecudm;;.‘g ‘;icta!s Ref, Co., 771 F.2d 796, 80§ (3d Cir. 1485} (tco;cj:c::;i r 0&:‘ the Girict
ol::ra did not abuse its discretion by including 2 rcpert‘under{a pro e;ms)

‘i:rreparab!c harm to defendant and the absence of public weifare con X

s . i g
18 alty Richard L. Marcus Myth and Reality in Protective Order Litigation, 54
re gener . s

C L L Rev. 1, 18 {1083) {guestioning whether litiganis can still rely on protective ordersh.
oangLL L. .1,
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felt in the vast majority of civil cases, which have nothing to do with
public health or safety.

Despite protestations to the contrary, the existing system gives the
public, including the media, virtually unfettered access to the courts
and court records, The presumption advocated by the current public
access campaign undermines the greater judicial control necessary for
discovery and pretrial reform, and it comes at a time when the need
for treating certain types of litigation information confidentially never
has been greater. It would be folly to allow undocumented claims to
move our complex and integrated procedural systems in the wrong
direction.

The current debate has been quite useful, however. It has called
the attention of the bench and bar to the importance of the underlying
issues*S4 and has increased everyone’s awareness of the importance of
both confidentiality and public access. The controversy should coun-
teract any existing tendencies by judges to issue protective and sealing
orders perfunctorily or cavalierly. If that awareness is coupled with
a judicial willingness to follow the procedural requirements proposed
earlier for resolving clashes between confidentiality and disclosure, the
debate will have served a valuable purpose.

4 See, e.g., John F. Rooney, Jssue of Sealed Files, Secrecy in the Courts Won't Be Swept
Under the Rug, CH1. DanLy L. BuLL,, Apr. 20, 1991, &t 1 (chronicling the increase in judicial
sensitivity toward sealing orders).

SHOULD THE LAW PROHIBIT "MANIPULATION"
IN FINANCIAL MARKETS?

Daniel R. Fischel® and David ]. Ross**

1. INTRODUCTION

Much of the regulation of financial markets seeks to prevent ma-
nipulation. The drafters of the Securities Act of 1g33! and the Se-
curities Exchange Act of 1934, for example, were convinced that
there was a direct link between excessive speculation, the stock market
crash of 1929, and the Great Depression of the 1g930s. Thus, section
2 of the Securities Exchange Act states:

National emergencies, which produce widespread unemployment and
the dislocation of trade, transportation, and industry, and which bur-
den interstate commerce and adversely affect the general welfare, are
precipitated, intensified, and prelonged by manipulation and sudden
and unreasonable fluctuations of security prices and by excessive spec-
ulation on such exchanges and markets . . . .3

Of particular concern to the drafters, as they repeatedly emphasized
in the legislative history, were the well-publicized “pools” dating from
the mid-nineteenth century in which perceived combinations of is-
suers, underwriters, and speculators, by their trading activities, al-
legedly caused wild fluctuations in security prices.*

# Lee and Brena Freeman Professor of Law, University of Chicage Law School.

** Ph.D. candidate, University of Chicago Graduate Schocl of Business; Vice President,
Lexecon Inc.

The authors would like to thank Frank Fasterbrook, Willtam Landes, Louis Loss, Andrew
Rosenfield, and seminar participants at the Law and Economics Workshops at Harvard Uni.
versity and the University of Chicago for valuable comments.

! Pub, L. No. 73-22, 48 Stat. 74 (codified as amended at 35 U.S.C. § 77a—7732 (1988).

2Pyb. L. No. 73-201, 48 Stat. 881 {codificd as amended at 15 U.S.C. § 78a-8H (2988},

Y5 ULS.C. & 78big) (1988),

* The legistative history of the securitics laws, including the concern about the “pools,” is
exhaustively analyzed in Steve Thel, The Original Conception of Section 20(b) of the Securities
Exchange Act, 42 STan. L. REV, 385, 424-61 {tggokﬁhcmmaftcr Thel, Original Conception};
and Steve Thel, Regulation of Manipulation Under Section 10ty Security Prices and the Text
of the Securities Exchange Act of 5934, 19588 CoLus. Bus. L. REV. 350. 362-B2 {hereinafier
Thel, Manipulation Under Section rotb)]. Ser also TWENTIETH CeENTURY Funp, Inc,, THE
SECURITY MARKETS 445 LAlred L. Bernheim & Margaret G. Schavider eds., 1935) (% TThe more
impeniant [manipolative] market campaigns . . . are the work of groups organized into syndi-
cates, pools or joint accounts.”; Norman S, Poser, Stock Market Manipulation and Corporate
Contral Transgetions, g0 Miast L. REV. 671, 691 {3986) ("Beginning a1 least as carly as the
middle of the ninetcenth ceptury and confinuing untit the vers time that 7 ress considered

' 503




180.260 Service of process by depart.
ment employees. (1) Notwithstanding ORCP
7 E. or any other law, employees and officors
of the Department of Justice other than at.
torneys may serve summons, process and
other notice, including notices and findings
of financial responsibility under ORS 416415,
in litigation and other proceedings in which
the state is interested. No employee or offi-
cer shall serve process or other notice in any
case or proceeding in which the employee or
officer has a personal interest or in which it
reasonably may be anticipated that the em.
ployee or officer will be a material witness.

(2) The authority granted by subscction
(1) of this section may be exercised only in,
and within reasonable proximity of, the reg-
ular business offices of the Department of
Justice, or in situations in which the imme-
diate service of process is necessary to pro-
gect the legal interests of the state. 11089 ¢.371
2

v



e

Phil Goldsmith !
Altorney at Law .
1100 SW. 6th Avenue
Suite 1212
Portiand, Oregon 87204

{503) 224-2304
FAX. (503) 222-7286

February 7, 1992

Mr. Henry Kantor, Chair

Council on Court Procedures

Pozzi, Wilson, Atchison, O'Leary & Conboy
1100 S.W. Sixth, 1l4th Floor

Portland, Oregon 97204

‘Re: Proposed Revisions to ORCP 32
-aPearstenry: .

“The Committee to Reform Oregon's Class Action Rule
transmitted proposed changes in ORCP 32 to the Council on court
Procedures in December. We have concluded that a summary of our
proposals may be of benefit to the Council., I have provided
copies for each member. :

£lass actions are designed to avoid the repeated
adjudicatlon of common questlons of fact and law, thus saving .
court time, They also permit claims too small to be pursued
individually, to be litigated on behalf of all injured. 1In
Oregon, as elsewhere, class actions have enabled consumers and
others to vindicate rights that otherwise would have gone
unremedied. See, e.q., Derenco, Inc. v. Benij. Franklin Federal
Savings and loan Association, 281 Or 533, 577 P24 477, cert -
denijed, 439 US 851 (1978) (requiring lender to pay borrowers the
earnings generated by their tax and insurance reserves). :

Existing requirements in ORCP 32, however, sometimes
impede cases from being decided on their merits and reaching fair
outcomes. Our proposal is designed primarily to seek reform-in
two areas. . .

: 1. Class Certification 8tandards. At present, ORCP
32 B creates three types of class actions with widely varying |
standards. Whether a case can proceed as a c¢lass action, at what_
cost and on what terms, depends on what class action type is
found applicable, not on the interests at stake in the case.

The greatest practxcal consideration is that of giving
notice. If mailed notice to each class member is required,
postage and processing costs may exceed $1.00 per person.
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Page 2

: Under the existing rule, notice (and the opportunity to
opt out) must be given in any lawsuit seeking damages. This is
so even if a few dollars are at stake for each class member.

However, in an injunctive relief case, notice and the
opportunlty to opt out presently are discretionary with the
court. Thus, even when there are significant and potentially
divergent interests at stake, such as in a school desegregation

- case which will affect the education of all children for years to
_come, it is not mandatory that class members be given notice.

This is not a problem unique to Oregon. At the
national level, there have been several proposals to revise the
federal class action rule so that such procedural choices will
turn on the interests involved in a particular case, rather than
on the form of the action. The revisions we propose are drawn
from recommendations made by the ABA Section on Litigation, which
presently are before the Advisory Committee on Federal Rules,

2. Damage caloulations, In Oregon, unlike all other
jurisdictions, when a class action is successful, only those
individuals who return claim forms share in the judgment. The
wrongdoer Keeps the rest. For example, in Derenco, the defendant
kept more than $1.3 million of illegally obtained profits.

There was strong support in the last legislature for
requiring the unclaimed portion of any class action judgment to
be paid to the common school fund. To fully implement this
policy of transferring unclaimed funds from wrongdoers to the
state, the claim form requirement has to be eliminated.

One factor which presently influences the extent of the
recovery received by class members is whether damages are
precalculated by the defendant or have to be determined by class -
menbers from their own records. As 1s shown in Emerson, "“Oregon
Class Actions: The Need for Reform," 27 Will I, Rev 757 (1991),
uncertainty on this point caused plaintiff's counsel in at least
one major class action to conclude the class would be better off
settling the case on very modest terms.

Our proposal eliminates both problems. It ensures that
damages will be computed by the court without having to use class
members' records, and that the entire unclaimed recovery will be
available for transfer to the common school fund.

Sincerely,

WWM

Phil Goldsmlth
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MEMOCRANDTUM
January 28, 1992

TO: FRED MERRILL
o COUNCIL ON COURT PROCEDURES
FROM: KAREN X. CREASON
RE: Rule 55: Discovery of Hospital Records

As you know from our prior conversations, I represent
the Hoepital Association, and in that capaclity had occasion to
review last year's changes to Rule 55. I am concernad that the
changes made to Rule 55 to allow compelled production of

- . nonparty records by subpoena, unrelated to any trial, hearing or

"deposition, would create undesirable impacts it applied to

aourt motion dcckcta.

production of hospital records,

- Pre-existing Rule 55H allowed hospitals to respond to
record subpoenas without the personal appearance of the
custodian only in a spacific manner, i.,e. by sending sealed,
certifiad copies of the records to tha presiding officer of the
proceading., It allowed thosa saaled records to ba opaened only
under controlled clrcumstances. The expansion of section F =
which I understand was intended to pearmit a party to compel
production of non-Hospital nonparty records without a hearing
or deposition « has created problems for hospitals because the
changes in that genaral section did not clearly exclude use of
that section to obtain hospital records., (Desplte retention of
55H concerning hospital records, nothing appears to preclude
alternative use of the new more liberal provisions of 55F.)
Under the revised saction ¥, hospitals would have the burden to
file formal objectionsg with the court in all cases where they
raeceive such a subpoena 1f the substantive physician-patient
privileges or spaciil federal protaections of certain kinds of
racords have not bean waived by patient censant or judicial
procass about which the hospital is unlikely to ba informed.
The use of saction ¥ to subpoena hospital records would thus
craate thres undesirable effectg: (1) it would ultimately be
futile for the subpoenaing party; (2) it would increase
hospital costs in filing the objections; and (3) it would clog

LY

T believc the solution is three-part: (1) to make
S”H the exclumglve maans of subpoenaing hospital records; (2)

KkepdTis
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within 5% t0 c¢learly state, contrary to provisions of

Section F, that hospital records cannot be subpoenaad for
production without a related trial, hearing or deposition to
provide the presiding orfficer to taka charge of the sealed
records; and (3) to clarify the provisions concerning the
circumstances under which the sealed records may be opened, in
a way which continues to allow hospitals to send the sgealed
racords inte the judicial system, in an economical way and
assures that they are opened and released by the judicial
raeciplent only under proper circumstances.

I have enclosed a draft whick I think addresses those

MMV//
e -~ l C
7 LAt "I,/&f. 2 3 R N

’,/Karan K. Creason

COncarns.

ce: Mr. Dan Fleld, Oregon Assoclation of Hospitals
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R.(1) Bervice. .....loples of each subpoena commanding production
of bocks, papers, documents or tangtble thinge and inspaction
thereof before trlul, not accompanied by command to appear at
trial or hearing >r at deposition, if permitted under paragraph ¥
of thig rule, ahall be saerved . . .

F,(2) Place of examination, A resident of thix gtate who 1is not

& party to the ac:ion may be required by subpoena to attend an
examination or to produce books, papers, documents, or tangible
things,1f permitctad under Section H of this rule., only in the county
"esseh nonreaident of this state who 412 not a party to ths action

may be required by subpoena to attend or to produce books, papers,
documents or tang:ble things, 1{ permitted under section H§ of this
rule,only in the. county ... . i o

K.(2) Mode of compliance, Hospital records may be obtained by
subpoena ducestecum only as provided in this section; Lf disclosure
of such records iv rastricted by law, the requirements of such law
nust be met. Jubproenyy way be used to obtmin hoespital records only

at trial, hearin;, or deposition and not for production of records
without pacient consent in the absence of such formal nroceesdings.

He{(2) Certificaticon in lieu of appearancet!

H.(2) (a) Except :s provided in subsection (3) of this section . , .

H.{(2)(b) Thea copy of the racords . . . .(11i4) in other cases
involving a hearirg, to the officer or body conducting the hearing
at the official place of businese. A copy of any subpoena seeking
production of hosrital recordg shall be servad on the persgn whosse
tecords ore pought. not I%Iqhthnn'la days prior to service of thae

pubpoena on the hcapital, @ copy of the records shall ramsin sealed 3
and shall be opened only (a} at the time of tia}l,deposition, or

;::“h. other hearing,por (b) in advance of the trial ox hearing by any
at 1“'61 PAYLY 6F ETtUfney of recordsg of a party in the presence of the
ﬂyfcfh ! custodian of court files if that narty has given reasonable writtaen
ABAG §;\ ' advance notlce of intent o0 ANApACt af &_&nngiiiﬁé_ﬁéﬂﬁLiﬂq%lﬁl
ctfg™™ " | ablectlon to the subpoens or inspection haxhaan filed:” Kecords

Al T ‘v e no ntrod i c =
biéjrh“ﬂ hich ar t 1 uced in evidance )

Lo
H.(2) d) For purpcaes of this section, . . .shall not be subject to
E&:Uﬂjnﬂé .
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